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 1.  TIME:  9:00   CASE#: MSC18-00581 
CASE NAME: NAJJAR VS. GOLDSTEIN 
HEARING ON MOTION TO/FOR ORD DQ'NG APPTD DISC REF; APPTNG NEW 
REF FILED BY GEORGE NAJJAR 
* TENTATIVE RULING: * 
 
Defendants’ Motion to Enforce Selection of Discovery Referee is granted. Plaintiff Najjar’s 
competing Motion to Disqualify the Discovery Referee is denied.  

BACKGROUND 

The court ordered the parties to a Discovery Referee in light of contentiousness between them 
and voluminous discovery motions. The parties failed to agree on a referee and were directed to 
send the court the names of 3 qualified nominees, along with their hourly rates. On July 8, 2020, 
the court selected Judge Hight, a referee nominated by the defendants.  

Plaintiff timely prepared the order. Unfortunately, the court was slow to process it and the order 
was not filed until September 2, 2020. The order appoints Judge Hight “pursuant to CCP 
639(a)(5) to serve as discovery referee for the management of all discovery disputes in this 
case.” 

In mid-October, plaintiff exchanged numerous emails with Judge Hight’s assistant at JAMS 
about scheduling two of plaintiff’s pending discovery motions. On the business day of October 
27, the assistant emailed both counsel disclosures for Judge Hight and his law clerk. On 
October 28, the parties held a video conference with the judge in which they agreed to a motion 
hearing date of November 6. Judge Hight also agreed to provide tentative rulings. On November 
4, Judge Hight issued tentative rulings which granted one motion in part and denied the other.  

After receiving the tentative rulings, plaintiff’s counsel emailed the assistant to request a copy of 
Judge Hight’s disclosures. Counsel stated he had not previously received Judge Hight’s 
disclosures although he had received “the overall JAMS disclosures.” Ryan Decl., Ex. E. The 
assistant re-sent the disclosure at 8:21 p.m. Shortly after receiving the disclosures, counsel 
advised that he did not believe Judge Hight could be fair and neutral because of his response to 
Disclosure Question No. 12. He asked that the November 6 hearing be cancelled and advised 
that he would be filing a motion to assign a new discovery referee. Amended Christiansen Decl., 
Exh. 11 

Defendant’s filed their Motion to Enforce Selection of the Discovery Referee on November 23, 
2020. Plaintiff waited until November 30, 2020 to file and served by mail the Motion to 
Disqualify.  

Plaintiff did not personally serve Judge Hight with a verified statement of disqualification as 
required by CCP 170.3(c)(1). The option of serving a judge’s clerk while the judge is in the 
courthouse was obviously not available for a retired judge serving as a referee. Nonetheless, on 
December 3, 2020, Judge Hight filed a verified answer denying any basis for the disqualification  

Plaintiff’s Disqualification Motion is Untimely 
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A motion to disqualify a judge for cause must be made “at the earliest practicable opportunity 
after discovery of the facts constituting the ground for disqualification.” CCP 170.3(c)(1). The 
statute’s reference to “judge” includes referees. CCP 170.5(a).  

Plaintiff’s counsel knew of Judge Hight’s selection since mid-July. He had frequent contact with 
the Judge’s assistant beginning in mid-October and a conference call with the Judge on October 
28. The disclosures were sent on October 27. Counsel never expressed any concerns with 
Judge Hight until after receipt of the tentative rulings on November 4.  

Plaintiff counsel’s claims that he did not receive the emailed disclosures on October 27 is 
dubious. Counsel and the assistant exchanged numerous emails without problem both before 
and after the disclosures were originally sent. Indeed, counsel concedes he received a portion 
of the emailed disclosures from October 27. Counsel should have moved to disqualify before the 
tentative rulings were released on November 4.  

Even accepting counsel’s word that he did not receive the disclosures until after viewing the 
tentative rulings, plaintiff’s more than three week delay in filing the motion is unacceptable. 
Counsel asserts that he could not file the motion any faster because the 26 day interval was 
largely consumed by time in another trial. But he was able to address numerous other less 
pressing matters in this case despite trial work.   

Based on the totality of the circumstances, the court finds plaintiff’s motion to be untimely.  

The Disqualification Motion Lacks Merit 

Alternatively, even if the motion were timely, the court finds it lacks merit. The burden of proof is 
on the party seeking disqualification. Betz v. Pankow (1993) 16 Cal.App.4th 919, 926. 
Speculation, unsupported conclusions and inadmissible evidence cannot justify a finding of bias 
which must be clearly established. See Gray v. City of Gustine (1990) 224 Cal.App.3d 621, 631; 
United Farm Workers of America, AFL-CIO v. Superior Court (1985) 170 Cal.App.3d 97. 
Statutes authorizing disqualification must be applied with restraint. McClenny v. Superior Court 
(1964) 60 Cal.2d 677, 680.  

The major premise of the motion is that Judge Hight’s disclosures evince a conflict of interest 
which mandates disqualification pursuant to CCP 170.1(a)(8)(A)(i). That section requires 
disqualification if a judge has a current arrangement for future employment with one of the 
parties or, within the last two years, has been employed by a party or discussed employment 
with a party.   

Throughout the disclosures, Judge Hight stated that he has no current cases with the attorneys 
or their clients, and has not had any cases with them in the past 2 years. In response to 
Disclosure Question No. 12, which mimics the language of CCP 170.1(a)(8)(A)(i), Judge Hight  
responded as follows: 

The Master is a full-time dispute resolution neutral, working exclusively through JAMS. 
You can assume that over the past two (2) years, the neutral or JAMS has been 
contacted by one or more of the attorneys in this case regarding prospective 
employment on another matter which may or may not have resulted in his or her 
selection.  
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Plaintiff avers that he and his counsel have never had any prior dealings with Judge Hight. 
Plaintiff surmises the above response must mean that the defense or their counsel have 
previously employed Judge Hight or have an agreement to employ him in the future. 

The evidence does not support that conclusion. Defense counsel and the defendant have both 
affirmed that they have no prior working relationship with the Judge and have no current 
arrangement to hire him in the future. Judge Hight’s disclosures affirmatively state no prior 
relationship with either parties or their counsel. And Judge Hight explained that the challenged 
answer merely allows for the possibility that counsel may have contacted JAMS without his 
knowledge about including him on an arbitrator strike list. The answer reflects cautiousness, not 
bias.  

Plaintiff also takes issue with Judge Hight’s disclosure that he “will not inform the parties if he  . . 
. subsequently receives an offer or new matter while the matter is pending.” Plaintiff has failed to 
explain or offer any authority suggesting how this neutral disclosure reflects bias on the 
Referee’s part.  

Plaintiff insists that the Tentative Rulings reflect bias. But rulings, even erroneous ones, are not 
a basis for disqualification. See CCP 170.2(b); Dietrich v. Litton Industries, Inc. (1970) 12 
Cal.App.3d 704, 719; People v. Guerra (2006) 37 Cal.4th 1067, 1112.  

Nor is Judge Hight’s Answer denying bias somehow evidence of bias. A judge must file an 
answer denying the charges within 10 days of proper service or the judge will be presumed 
disqualified. CCP 170.3(c)(4). “A judge has a duty to decide any proceeding in which he or she 
is not disqualified.” CCP 170. Contrary to plaintiff’s suggestion, it would violate a judge’s 
statutory obligations to simply recuse in the face of an improper challenge. Even though he was 
never correctly served, Judge Hight appropriately filed an answer rather than risk a finding of 
improper bias.  

It was not inappropriate for defendants to file a motion seeking to maintain selection of the 
Referee or to reach out to the judicial assistant upon realizing that lack of an answer by the 
Judge could lead to disqualification. Counsel had spent months trying to resolve discovery 
disputes, knew he and his clients had not had prior dealings with the judge, and simply wanted 
to keep the case on track. None of this suggests bias pursuant to CCP 170.1(a)(6)(A)(iii).   

The fact that plaintiff now believes his challenge for cause will result in judicial bias does not 
change the outcome. Judge Hight has declared that he is impartial and that the “motion in no 
way alters my unbiased view of the parties.” Hight Answer, p.6:5-6. Plaintiff counsel’s 
speculation to the contrary is irrelevant. See United Farm Workers, supra, 173 Cal.App.3d at 
408 (“the litigants’ necessary partisan views do not provide the applicable frame of reference.”) 
A personal attack on a judge and criticism of his ruling are not disqualifying. Ungar v. Sarafite 
(1964) 376 U.S. 575. 

Plaintiff’s counsel also indicated that if Judge Hight is not removed, counsel will “negate the 
purpose of the appointment. Plaintiff assures the court that he would object to all of Judge 
Hight’s recommendations . . . .” Notice of Motion to Disqualify, p.3:1-2. Counsel is reminded that 
“[a]lthough the trial court must independently consider the referee's findings before acting, the 
referee's recommendations are entitled to great weight.” Estate of Beard (1999) 71 Cal.App.4th 
753, 777.  
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The parties’ Requests for Judicial Notice are denied as unnecessary. The court has access to 
all pleadings and documents filed in this case. 

  

  
 2.  TIME:  9:00   CASE#: MSC18-00581 
CASE NAME: NAJJAR VS. GOLDSTEIN 
HEARING ON MOTION TO/FOR ENFORCE SELECTION OF SECTION 639(A)(5) 
DISCOVERY R FILED BY ALEX GOLDSTEIN, NEW U LIFE, INC. 
* TENTATIVE RULING: * 
 
See Line 1. 

 


